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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 27th day of March, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10901
V.

DANI EL C. VELLS,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
of Chief Admnistrative Law Judge WIlliamE Fowl er, Jr., issued
on Cctober 17, 1991, at the conclusion of an evidentiary
hearing.' By that decision, the law judge affirned the
Adm ni strator's order suspending respondent’'s conmercial pil ot

certificate for 120 days, on an allegation that he viol ated

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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section 91.9 of the Federal Aviation Regulations (FAR), 14 C F.R
Part 91,2 by taking off froman airport which was cl osed due to
construction.

The sole issue raised in this appeal® concerns the | aw
judge's consideration of the testinony of three eyewi tnesses to
the event who were not identified to respondent by the
Adm nistrator until two days before the hearing. W are asked to
deci de whether the |law judge commtted error by admtting the
testinmony, and if so, whether that error was harmess.® For the
reasons that follow, we deny the appeal.

Col l ege Park Airport, an uncontrolled airport located in
Maryl and, has been regularly closed for two years from9 a.m to

4 p.m daily, because of ongoing Metrorail construction adjacent

’FAR § 91.9 (now recodified as § 91.13(a)) provides:

"8 91.9 Carel ess or reckl ess operation.

No person nmay operate an aircraft in a carel ess or
reckl ess manner so as to endanger the life or property of
anot her."

®Respondent noves for leave to file an additional brief in
response to the Administrator's reply brief, asserting that a
response i s necessary because the Adm nistrator m scharacterizes
the record, and in which he raises, for the first time, the issue
of whether the sanction is excessive. The Board' s Rul es of
Practice provide that no further briefs may be filed, except upon
specific |l eave of the Board upon a showi ng of good cause. 49
C.F.R § 821.38(e). The entire record in this proceedi ng has
been reviewed in the course of deciding this appeal, and
respondent’'s further characterization of the record is
unnecessary. As to the issue of sanction, respondent offers no
excuse for failing to raise this issue in his appeal brief, and
he is therefore foreclosed fromarguing it now In the Board's
vi ew, good cause has not been shown and the notion for |eave to
file an additional brief is denied.

“The Adnministrator has filed a reply brief in which he urges
the Board to affirmthe initial decision and order.
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to the airport. A notice to airnen ("NOTAM') has been issued
each day by the airport manager to the local flight service
station, and the runway has been cl osed by the placenent of |arge
(8 feet wide by 35 feet I ong, according to one w tness) orange-
colored plastic X' s, which are weighted down with sandbags, in
the center of and at each end of the runway.

According to one of the Adm nistrator's wi tnesses, a pilot
on a taxiway waiting with his aircraft engine running for the
runway to open just before 4 o' clock on the day in question,
respondent took off when construction workers were wal ki ng down
the runway to renove the X's. According to him the construction
workers had to run in order to avoid respondent's aircraft. The
construction foreman testified that he was in his yell ow pick-up
truck, at one end of the runway, waiting for one of his nen to
retrieve the X' s. According to the foreman, it was not yet 4
o' clock and he had the rotating beacon and 4-way fl ashers
operating on his truck when he saw the aircraft take off. He
clainms that the aircraft just mssed hitting a sandbag. (TR-96).

He also testified that he saw one | aborer on the runway. (TR-
98) .

The assistant airport manager testified that it was his job
to sweep the runway of debris after the X' s were taken up, and to
then radio the operations office to advise that the airport was
open. He testified that he was waiting in the fire rescue truck

when he observed respondent's aircraft take off at 4 o' cl ock,

"give or take a few mnutes." (TR 120). He saw one man stil
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taking up X' s when the aircraft flew over it, and this man had to
step back in order to avoid the aircraft. (TR-121; 134). From
his view, the airplane "definitely rolled over the Xs." (TR
142). The safety supervisor for the construction conpany was
just about to step into the airport office when he saw the
airplane take off. He testified that his foreman then called him
on a conpany radi o and acknowl edged to himthat the aircraft had
taken off before the construction crew had re-opened the runway.
The safety supervisor believes it was between 3:45 and 4: 00

o' clock. Wen he nmet his foreman on the runway, he observed that
one or nore X's were still onit. (TR-150).° The airport

manager testified that she saw respondent get into his aircraft,
and she saw the last part of his take-off roll. She | ooked at
the clock in her office, which showed it was two m nutes before 4
o' clock. (TR-268).

Respondent, who at the tinme flew regularly out of this

airport, does not dispute that the airport was closed until 4

o' clock on the day in question, and he admts that he had
obtained the NOTAMfromthe flight service station that day. He

clainms, however, that it had to have been after 4 o' cl ock when he

®This witness prepared a report of the incident for the

review of the airport manager, who al so prepared a statenent, and
both were provided to respondent on Septenber 9, 1991. The
report indicates that at 4 o' clock "our crews were staged and
ready to renove the orange crosses fromthe runway when the above
not ed pl ane taxied and took off." (Admnistrator's Exhibit A-2).

In response to respondent's request for the nanes of al
eyew tnesses to the incident, the Adm nistrator responded, "The
Adm nistrator refers respondent to the attached w tness
statenents. "
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t ook of f® because he saw no construction crews, no trucks, and no
peopl e on or near the runway. He believes that the X' s had
al ready been renoved fromthe runway although he concedes that he
could not see the runway i medi ately in front of himwhen seated,
because his aircraft is a "tail-dragger." Respondent asserts
that all of the Admnistrator's witnesses are |ying.

Respondent presented the testinony of other pilots who
frequented the airport, and they agreed that respondent was not
wel | -1iked by the College Park airport manager.’ These other
pilots also testified that the airport was "chaotic" during the
construction and that they would al ways check the NOTAMs, as wel |l
as the runway, to insure it was actually open before taking off.
The | aw judge found that the evidence was "overwhel m ng" (TR-319)
t hat respondent had taken off before the airport had resuned
normal operations and he affirmed the Adm nistrator's order in
its entirety.

Respondent argues on appeal that the |law judge commtted
reversible error by allowng the Adm nistrator to present the

testinmony of the pilot who clainms he was waiting on the taxiway,

®Respondent does not dispute that he was pilot in command of
the aircraft which was observed taking off at the tine in
guesti on.

"According to one witness, he believes airport nmanagement
di sli kes respondent because when respondent was much younger, he
di d dangerous things at the airport. (TR-85). The Adm nistrator
assessed a sanction based on respondent’'s prior enforcenent
hi story, although it is unclear fromthe record before us whether
this history includes any operational violations.
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the construction foreman,® and the assistant airport manager,
none of whomwere |isted as wtnesses by the Adm nistrator on the
witness |ist he produced on Septenber 9, 1991. According to the
record, the Adm nistrator's counsel did not |earn of the
exi stence of these witnesses until OCctober 15, 1991, two days
before the hearing. Respondent's counsel was notified
i mredi atel y.

On Cctober 16, 1991, respondent's counsel filed a nmotion in
limne to preclude the testinony of these newy identified
W tnesses at the hearing. At the beginning of the hearing the
| aw j udge denied the notion, noting that the Admnnistrator's
counsel had no know edge of these witnesses until two days before
t he hearing, and finding that respondent's case would not be
unduly prejudiced by their testinony. (TR-10).

In the Board's view, the | aw judge did not abuse his
di scretion by refusing to exclude the testinony of these
W tnesses. Al though we agree with respondent that it woul d have
been a better practice for the Adm nistrator to have conducted
his investigation in a nore tinely manner, respondent was on
notice fromthe incident report that the construction crew was in
the vicinity of the runway. He could have reasonably anticipated
t hat other w tnesses m ght have been present, and coul d have
| earned of the w tnesses through his own investigation. |If

respondent's counsel was unprepared to cross-exam ne or rebut the

8Si nce respondent identified this individual as his own
witness in the list he served on the Adm nistrator on Cctober 15,
1991, we reject his claimof surprise as to that w tness.



7
testinmony of these wi tnesses, the appropriate renedy was for him

to request a continuance, which he failed to do.® Administrator

v. Flowers, NTSB Order No. EA-3840 at 11 (1990).

We note that the Adm ni strator nust have sufficient evidence
to support a prima facie case before bringing a certificate
action. If the newy identified wtnesses' testinony was
necessary for the Adm nistrator to make a prima facie case, our
deci sion may have been different. However, as the | aw judge
not ed, the evidence against the respondent was overwhel m ng, and
the testinony of the late-identified witnesses was nerely
cunul ative of the fact that the event took place as alleged by
the Adm nistrator. Even though the pilot who was sitting on the
runway nmade a positive identification of respondent, the airport
manager, who respondent knew was going to testify, also testified
t hat she saw respondent board the aircraft before it took off
and, in any event, respondent does not dispute it was he who was
operating the aircraft. Wile the late-identified witness clains
that there were construction workers on the runway when
respondent took off, other w tnesses corroborate the fact that
there were workers, trucks, X' s and sandbags still on or near the
runway when respondent took off, which sufficiently refutes

respondent’'s clains to the contrary.

°Respondent's counsel's claimthat there is no good cause
for producing the nanmes of w tnesses two days before the hearing
is particularly unpersuasive when he did not produce his own
witness list for the Adm nistrator until that sane day.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The law judge's initial decision and the Adm nistrator's
order are affirnmed; and
3. The 120-day suspension of respondent's commercial pilot

certificate shall commence 30 days after service of this order.?*°

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 861. 19(f).



